O fice of Governnent Ethics
00 x 13

Letter to a Designated Agency Ethics Oficial
dat ed Novenber 17, 2000

This is in response to your letter of Septenber 13, 2000, in
whi ch you request this Ofice issue a Certificate of Divestitureto
[a judge] of the United States Court of Appeals for the Arned
Forces (CAAF). For the reasons set out bel ow, we have determ ned
that a judge of the CAAF would not qualify as an “eligible person”
for a Certificate, pursuant to 26 U S . C. 8§ 1043(b)(1)(A, and
therefore we nust deny your request.

BACKGROUND

The CAAF is a specialized mlitary court of limted
jurisdiction. Congress established the court “under article | of
the Constitution.” 10 U S.C. 8§ 941. CAAF judges are appointed
fromcivilian life by the President, wth the advice and consent of
the Senate. See 10 U S.C. 8§ 942(b)(1). Unlike judges appointed

under article Ill1 of the Constitution, CAAF judges do not enjoy
constitutional |ife tenure and sal ary guarantees. Rat her, CAAF
j udges are appointed for 15-year terns, and they are renovabl e by
the President for such cause as is specified by statute. See

10 U.S.C. 8 942(b)(2), (c). Congress provided that the CAAF “is
| ocated for admnistrative purposes only in the Departnent of
Def ense.” § 941.

As a condition of his confirmation by the Senate, [the judge]
agreed to divest certaininterests in conpani es doi ng busi ness with
t he Departnent of Defense, at the request of the Senate Conmttee

on Arned Services. He now requests a Certificate, in order to
avoid “a considerable current Federal tax liability on the gain
from the divestiture.” A Certificate, if issued, allows the

nonrecognition or deferral of capital gains resulting fromthe sale
of these interests, pursuant to a provision in the Internal Revenue
Code, 26 U.S.C. §8 1043. The Ofice of Governnent Ethics (OGE) may
issue such a Certificate to an eligible person, upon the
determ nation that “divestiture of specific property is reasonably
necessary to conply with any Federal conflict of interest statute,
regul ation, rule, or executive order (including section 208 of



title 18, United States Code), or requested by a congressiona
commttee as a condition of confirmation.” 8§ 1043(b)(2)(A).

D scussl oN

As you recognize, [the judge s] request raises an inportant
t hreshol d question concerning the eligibility of CAAF judges for a
Certificate. Section 1043(b)(1)(A) permts the issuance of a
Certificate for “an officer or enpl oyee of the executive branch of
t he Federal CGovernnent” (enphasis added). If [the judge] is viewed
as occupying a position outside the executive branch, such as a
position within the judicial branch, he would not qualify as an
“eligible person” for a Certificate. It is necessary, therefore,
to determ ne whether a judge of the CAAF is an officer or enpl oyee
of the executive branch, wthin the neaning of the tax code
provi si on.

Section 1043 does not itself define “executive branch.” Nor
are we aware of any generally applicable statutory provision —-
whether in the tax code, title 5, or el sewhere — that defines the

phrase for all purposes. The phrase is used in nunerous Federal
statutes, sonetimes with a specific definition, but frequently
wi thout any definition at all. See, e.g., 31 U S.C. 8§ 1353(c)(1)
(specific definition); 5 U S.C 104(1) (undefined).

You have asserted that the CAAF generally is part of the
executive branch, except where Congress has expressly provided
ot herw se. Because section 1043 is silent on the subject of
whet her or not the CAAF is part of the executive branch, you argue
that, by default, the court is in the executive branch for purposes
of the Certificate provision. You recognize that two other ethics
statutes specifically place the CAAF within the judicial branch,
rat her than the executive branch. See 5 U S.C. app. 8 109(4),
(10); 18 U.S.C. 8§ 202(e)(1), (2). Neither set of statutory
definitions is expressly applicable to section 1043, and you
contend that these statutes are “narrow exceptions to the general
rule” that the CAAF is part of the executive branch. You concl ude,
therefore, that these statutes do not support the |ocation of the
CAAF within the judicial branch for any ot her ethics purpose, such
as the Certificate provision.

Based on our understandi ng of the overall |egislative schene
for the executive branch ethics program we disagree with your
conclusion. The two sets of definitions cited above -— and the
statutes of which they are a part — are intimately related to the
pur poses of the Certificate provision and to the very structure of
the executive branch ethics program of which Certificates were
intended to be a conponent. W believe that these statutes
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i ndi cate that CAAF judges are generally outside of the executive
branch et hics programand, therefore, outside of OGE s supervision
and authority to issue Certificates.

1. Title | of the Ethics in Governnent Act

First, “executive branch” is defined in title |l of the Ethics
i n Governnent Act of 1978 (ElI GA), as anmended, which pertains to the
financial disclosure requirenments for executive, judicial and
| egi sl ative personnel. Section 109(4) provides that “‘executive
branch’ includes each Executive agency (as defined in section 105
of title 5, United States Code), other than the General Accounting
Ofice, and any other entity or admnistrative unit in the
executive branch.” 5 U S.C. app. 8§ 109(4).

Standing alone, this definition may not be particularly
hel pful in addressing the status of the CAAF and its judges under
section 1043.' However, the definition of “executive branch” is
acconpani ed by a definition of “judicial officer” that | ocates the
CAAF within the judicial branch, for purposes of the financial
di scl osure system According to section 109(10), “judicial
officer” includes “judges of the . . . United States Court of
Appeal s for the Arned Forces.”? Although this definition does not
expressly use the term*judicial branch” to describe the |ocation
of such “judicial officers,” it is clear fromthe structure of the
act and the legislative history that this was the intent.?3

! For one thing, this definition of “executive branch” is at
| east partly circular, in that it includes the catchall phrase
“and any other entity or wunit in the executive branch.”
Furthernore, it incorporates the definition of “Executive agency,”
i ncludi ng “Independent establishnent,” 5 U S C. 8§ 105, which in
turn is defined to include “an establishnent in the executive
branch,” 5 U.S.C. § 104, thus adding further circularity.

2 1n the original 1978 act, judges of the Court of Mlitary
Appeals — which later becane the CAAF -— were inadvertently
omtted fromthe definition, but this was corrected by a provision
in the Mlitary Pay and Al |l owances Benefits Act of 1980, Pub. L
No. 96-579, 8§ 12(c), 94 Stat. 3369 (1980). The correction was
nodel ed on a sim | ar change nmade t he previous year “with respect to
another Article | court, the United States Tax Court.” S. Rep
No. 1051, 96th Cong., 2d Sess. 9 (1980).

3 See, e.g., S. Rep. No. 170, 95th Cong., 1st Sess. 109
(1977) (financi al di scl osure requi renents appl i cabl e to
(continued. . .)



We believe that the placenent of the CAAF wthin the judicial
branch for purposes of title |l of EIGAis quite significant for the
Certificate issue. In many ways, the financial disclosure
requi renents of EIGA are the very foundation of the Federal ethics
system of which the Certificate program is but one part.*
Congress identified several inportant purposes of public financial
di scl osure, and the requirenents have wthstood constitutiona

scrutiny on the ground that financial disclosure “will serve such
‘substantial federal interests’ as restoring public confidence and
deterring conflicts of interest.”” DuPlantier v. United States,

606 F.2d 654, 668 (5th Gr. 1979)(citing S. Rep. No. 170,
95th Cong., 1st Sess. 21-22 (1977)), cert. denied, 449 U S. 1076
(1981). The filing of financial disclosure reports is not a
pro forma exercise, but involves an elaborate process for the
substantive revi ewof those reports by responsible ethics officials
in order to prevent, detect, and resolve actual and potenti al
conflicts of interest and other ethics problens. For this reason,
title |l vests a whol e range of responsibilities and authorities in
various ethics officials and offices, such as “designated agency
ethics officials” (DAEO and “supervising ethics offices.” For
exanple, title | includes provisions for the review of reports

certification of conpliance with ethics laws, authority to obtain

3(...continued)
“adjudicatory officials of the judicial branch”); id. at 126
(statute “specifies what the supervising ethics office is for each
of the enpl oyees in the three branches of the Federal governnment”).

“ OGE recognized the relationship between the financial
di sclosure system and the Certificate program when the agency
treated the two subjects together in 5 CF. R part 2634. 1In fact,
the OGE regulations apply the sanme definition of “executive
branch,” largely nodeled on 5 U S.C. app. 8 109(4), to both the
financi al disclosure and Certificate provisions in part 2634. See
5 CF.R 8 2634.105(f). Moreover, the Certificate rules expressly
vest certain inportant responsibilities for processing and
submtting Certificate requests in the designated agency ethics
official (DAEO), which is an office created by Congress for the
purpose of adm nistering certain provisions of title |I of ElI GA
See 5 CF.R 8 2634.1002(b). In this connection, we note that [the
j udge’ s] request was processed and submtted to OGE by t he DAEO f or
t he Departnent of Defense (DOD), which clearly is not the DAEO for
t he CAAF, since the DOD office has no authority to adm nister the
provisions of title | for the CAAF. See 5 CF. R 8§ 2634.105(e).
Wth respect to the CAAF, the latter authorities are vested by
Congress in the designee of the Judicial Conference, which, we
understand, is the Ofice of the Commttee on Financial D sclosure.
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further information, authority to require steps to conply with the
law, authority to issue rules and regul ations regarding steps to
conply with the law, and authority to issue advisory opinions
concerning ethical requirenents. See 5 U S C. app. 8§ 106. o
special interest in connection with the subject of Certificates of
Divestiture, title | gives certain ethics officials the authority
to determ ne that divestiture of conflicting interests is required
in a given case. See 8§ 106(b)(3).

For officers and enployees of the executive branch, the
“supervising ethics office” is OCGE See 5 US.C app
8§ 109(18)(D). At the agency level, many of the day-to-day
conpliance and review functions descri bed above are perforned by
t he agency DAEO, under the overall supervision of OGE. However
OCGE clearly is not the supervising ethics office for any judicial
of ficer, including judges of the CAAF. Wth respect to CAAF
j udges, the supervising ethics office is the Judicial Conference of
the United States. See 5 U.S.C. app. 8 109(18)(C). Moreover, the
day-to-day conpliance and review functions described above are
performed by the Judicial Conference or officials specifically
desi gnat ed by the Judicial Conference.

Under this ethics system OGEis essentially a stranger to the
CAAF. For exanmple, neither OGE nor any agency under OGE s
supervision ordinarily would be the office to pronul gate, interpret
or apply rules governing the use of divestiture, or any other
conpliance neasure, to resolve potential conflicts detected on a
financi al disclosure report submtted by a CAAF judge or a nom nee
for such position. See 5 U S.C app. 8 106(b)(3) (“the use of any
such steps shall be in accordance with such rul es or regul ati ons as
the supervising ethics office my prescribe”). Apart from the
divestiture provisions of title |, there appears to be sone
guestion about whether your office or the CAAF itself would
consi der CAAF judges to be subject to the divestiture provision in
t he OGE St andards of Et hi cal Conduct for Enpl oyees of the Executive
Branch (Standards of Conduct). See 5 CF.R 8§ 2635.403.
Ordinarily, whether the personnel of any given entity are subject
to the Standards of Conduct depends on that entity’s own
determ nation of whether it is an executive “agency,” under
5 CF.R 8§ 2635.102(a), based on its own interpretation of its
enabling legislation. See Informal Advisory Letter 94 x 6. W
have received no information from the CAAF indicating that the
court views itself as an executive agency wthin the nmeani ng of the



Standards of Conduct.® A reliable indicator usually is whether
“the agency i n question has subm tted financial disclosure forns to
OCGE and sought OGE' s oversight over the agency’ s conpliance with
ethics regulations and a nyriad of ethics issues that fall under
OGE's jurisdiction.” OGE 94 x 6. The CAAF certainly does not
submt financial disclosure forms to OGE, and we do not recall any
i nstance in which the CAAF has sought OGE' s oversight. Simlarly,
OCGE does not reviewthe CAAF s ethics program pursuant to 5 U S. C
app. 8 402, which further indicates a | ongstandi ng assunption that
the CAAF is not part of the executive branch for ethics purposes.

In sum OGE s role inissuing Certificates is the pinnacle of
OCGE's “overall direction” of the executive branch ethics program
5 US. C app. 8 402(a). OCE does not have such overall authority
with respect to CAAF judges, who are largely, if not entirely,
subject to the direction of a different supervising ethics office.®
Gven the need for rational and consistent lines of authority
within the executive branch ethics program we find conpelling
reason to construe 8 1043 in pari materia with the provisions of
title I of EIGA See, e.g., Weeling-Pittsburgh Steel Corp. V.
Mtsui & Co., 221 F.3d 924, 927-28 (3d Cir. 2000)(statutes
interpreted together where part of conprehensive adm nistrative
schenme, in order to prevent practical problens and conflicting
authority). Consequently, we attach great significance to the fact
that section 1043 was witten agai nst a backdrop in which the CAAF
was not part of the executive branch ethics program and we
interpret section 1043 consistent with Congress’ design intitle |l
to pl ace the CAAF under the ethical superintendence of the judicial
branch, rather than OGE

®> In anot her context, the CAAF has stated that “this Court is
not an adm ni strative agency.” United States v. Matthews, 16 M J.
354, 364 (1983). W note also that your staff has advi sed us that
t he CAAF does not consider itself to be covered by the Privacy Act
and the Freedom of Information Act, which ordinarily apply to
executive agencies. See 5 USC § 552(f)(1); 5 USC
§ 552a(a)(1).

¢ Moreover, we are aware of at |east one case in which an
executive branch agency (DOD) was rebuffed in its attenpt to
supervi se certain personnel policy decisions of the CAAF, on the
ground that such efforts interfered wth the fundanenta
i ndependence that Congress intended for the court. See Mindy v.
Wei nberger, 554 F. Supp. 811 (D.D.C. 1982).
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2. 18 U.S.C. § 202(e)

The second ethics statute, 18 U.S.C. §8 202(e), reinforces our
view that CAAF judges are not officers of the executive branch
under the Certificate provision. “Executive branch” and “judi ci al
branch” are defined in section 202(e) for purposes of the primary
crimnal conflict of interest laws in chapter 11 of title 18,
United States Code. Pursuant to section 202(e)(2), the CAAF is
expressly located in the judicial branch, rather than the executive
branch: “‘judicial branch® nmeans . . . any court created by
Congress pursuant to article I of the United States Constitution,
i ncluding the Court of Appeals for the Arned Forces . ”

W believe it is helpful to look to the definitions in
section 202(e) for guidance in determ ni ng whet her CAAF judges are
executive branch personnel eligible for a Certificate. The
definitions in section 202 apply to 18 U S.C. 8 208, the basic
financial conflict of interest statute. This is relevant because
the Certificate authority was largely intended as a nechanismto
mtigate the financial burden of conpliance with section 208(a),
which only covers personnel of the "“executive branch,” not the
judicial branch. See Report of the President’s Conm ssion on
Et hics Law Reform 25 (1989) (discussing section 208 as basis for
recommendi ng Certificate | egislation). W recognize that Congress
ultimately provided for Certificates in cases where divestiture is
required for reasons other than section 208; however, we viewthis
as broadening the possible bases for a Certificate for executive
branch enpl oyees, not as extending the Certificate authority beyond
personnel of the executive branch wthin the neaning of
section 202(e).’

The | egislative history includes an even nore explicit |ink
bet ween el i gi bl e persons under section 1043 and personnel subject
to section 208. Section 1043 was based on proposed |egislation
submtted to Congress by President Bush in 1989. As originally

" No doubt, for exanple, Congress was aware that nenbers of
the article 11l judiciary occasionally my divest conflicting
assets, pursuant to the divestiture provision in 28 US. C
8 455(f), vyet Congress clearly did not intend to include
article 11l judges in the class of “eligible persons” under
section 1043. Li kew se, we do not believe that CAAF judges are
“eligible persons” nerely because they occasionally may be required
to divest certain assets at the request of a confirmng conmttee
or otherw se.



introduced, the Certificate proposal actually covered judicial
personnel, but this was coupled with a contenporaneous proposal to
extend section 208 to judicial personnel as well. See Proposed
“CGovernment - Wde Ethics Act of 1989," 88 104, 108 (April 12, 1989);
see al so Report of the President’s Comm ssion at 12 (recommendi ng
that section 208 cover judiciary). The connection between
Certificates and expanded coverage under section 208 is clear in
the section-by-section analysis prepared by the Ofice of the
President: the proposed Certificate provision “would apply to all
judicial and executive branch officers and enpl oyees, officers and
enpl oyees of the Congress (who would be covered by anendnents to
18 U S.C 208).” Ofice of the President, Section-by-Section
Anal ysis of Proposed “CGovernnment-Wde Ethics Act of 1989,” at 18
(April 12, 1989). Congress, of course, did not adopt either of
t hese proposals for covering judicial personnel. Furthernore, we
think it noteworthy that the President’s proposed |egislation
contenplated that Certificates for judicial personnel would be
i ssued by “any person desi gnated by the Judicial Conference,” which
is the appropriate supervising ethics office for the judicia
branch, as discussed above. | d. Under the version ultimtely
enacted by Congress, however, Certificates may be issued only by
OCGE (or the President), which is not the supervising ethics office
for judicial officers, including CAAF judges. In sum we think it
unlikely that Congress would have intended the anomaly that
Certificates would be issued by an office that is not the
appropriate supervising ethics office to personnel who are not
covered by the conflict of interest statute that created the
primary need for tax relief.

3. The Ednond Case

Finally, we note your reliance on Ednond v. United States,
520 U. S. 651 (1997). In Ednond, the Suprenme Court held that
certain judges of the Coast Guard Court of Crimnal Appeals were
inferior officers, rather than principal officers, and therefore
coul d be appoi nted by the head of an agency, w thout nom nation by
the President and confirmation by the Senate, consistent with the
appoi ntments clause of the Constitution. |In explaining why these
judges could be considered inferior officers, the Court pointed
out, anong other things, that certain decisions of such judges are
subj ect to revi ew by “anot her Executive Branch entity, the Court of
Appeal s for the Arned Forces.” 520 U S. at 664 (enphasis added).
In a footnote, the Court added that although “the statute
[10 U.S.C. 8 941] does not specify the court’s ‘location’ for non-
adm ni strative purposes, other provisions of the UCMI [ Uniform Code
of Mlitary Justice] make clear that it is wthin the Executive
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Branch.” ld. at 665 n. 2. Specifically, the footnote |isted
provisions that |imt the CAAF s reviewtoonly mlitary tribunals,
require the CAAF to neet with Departnment of Defense personnel to
survey the mlitary justice system and vest renoval authority in
t he President.

Ednond does not stand for the proposition that the CAAF is
part of the “executive branch” as that phrase is used in all
contexts and for all purposes. Cearly, Congress has seen fit to
excl ude the CAAF fromthe “executive branch” for certain statutory
pur poses, as discussed above. Nor do we believe that Ednond
creates a rule of statutory construction to the effect that
“executive branch” always includes the CAAF unless Congress
expressly states otherwi se. The Ednond court addressed a narrow
constitutional issue under the appointnments clause, and it did not
address the neaning of the statutory phrase “executive branch” at
all. W see nothing in the case that conflicts with our concl usion
that “executive branch” in section 1043 nust be interpreted in
light of other ethics statutes that enbody rel ated Congressional
pur poses and that establish the overall framework in which the
executive branch ethics programoperates. Wile the CAAF may be a
part of the executive branch for many purposes, Congress chose not
to place the CAAF within the executive branch ethics program of
which the Certificate authority is a conponent.?

8 Your letter also refers totitle 28, United States Code, on
“Judi ciary and Judi cial Procedure,” as support for the proposition
that the CAAF is not part of the judicial branch. Specifically,
you note that the CAAF is excluded fromthe definition of “court of
the United States,” under 28 U S.C. 8§ 451. However, section 451
defines neither “judicial branch” nor “executive branch,” but only
“court of the United States,” for purposes of title 28. Moreover,
the failure of this definition to include the CAAF is even |ess
significant, when one considers the other judicial entities that
are simlarly excluded. Nunerous courts that woul d appear to have
little to do with the executive branch, and nothing to do with the
executive branch ethics program are also excluded from the
definition of “court of the United States.” See, e.g., In re
Perroton, 958 F.2d 889 (9th Cir. 1992) (bankruptcy courts not
covered); Essex Electro Engineers, Inc. v. United States, 757 F.2d
247, 251 n.1 (Fed. Cr. 1985) (clainms court not covered).
Furthernore, the Suprenme Court has held that the CAAF is one of the
“‘courts established by Act of Congress,’” for purposes of another
provisionintitle 28, which authorizes courts to issue wits (such
as wits of habeas corpus). Noyd v. Bond, 395 U. S. 683, 695 n.7
(1969) (quoting 28 U. S.C. § 1651).
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Wil e we regret that our response coul d not be nore favorabl e,
we conclude that OGE does not have the authority to issue a
Certificate to [the judge], because he is not an officer or

enpl oyee of the executive branch, wthin the neaning of
section 1043.

Si ncerely,

Amy L. Constock
Director
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